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4. -- Best Value Procurement

a.
Defined & Overview
The term “Best Value” procurement does not have an agreed definition, and often is used interchangeably with the term “greatest value”.

For the purposes of this Handbook the term “Best Value” will refer to competitive, negotiated procurements in which the Government reserves the right to select the most advantageous offer to the Government by evaluating and comparing factors in addition to cost or price.  A Best Value procurement enables the Government to purchase technical superiority even if it means paying a premium price.  A “premium” is the difference between the price of the lowest priced proposal and the one which the Government believes offers the best value.

The key to successfully taking advantage of “Best Value” procurements is to (1) draft the Source Selection Plan, Evaluation Factors and Request For Proposals in a manner which balances the contracting agency’s desire to reserve maximum discretion in selecting a contractor against the offeror’s need to know the basis of the competition they join; and (2) thoroughly document the evaluation and decision making process consistent with the SSP, Evaluation Factors and RFP.  The government must also rationally explain and justify how the selected proposal gives the government the best value.  This is especially true when the government pays a premium, or awards to a lower ranked offeror.

b.  Regulatory Framework
(1)
Statutes -- The Competition in Contracting Act

The Competition in Contracting Act of 1984, as amended, (CICA) provides the statutory basis for conducting best value procurements.  The current statutory language reads as follows:

(a)

(2)
[A] solicitation for competitive proposals shall at a minimum include --

(A)
a statements of --

(i)
all significant factors (and subfactors) which the head of the agency reasonably expects to consider in evaluating competitive proposals;

(ii)
the relative importance assigned to each of those factors;

(3)
in prescribing the evaluation factors to be included in each solicitation for competitive proposals, the head of the agency

(i)
shall clearly establish the relative importance assigned to each of the evaluation factors and subfactors, (including technical capability, management capability and prior experience of the offeror);

(ii)
shall include cost or price to the Fed Govt as an evaluation factor;

(iii)
shall disclose to offerors whether all evaluation factors other than cost or price are:

(I)
significantly more important than cost or price;
(II)
approximately equal to cost or price; or
(III)
significantly less important than cost or price.

(B)

(1)
The head of an agency shall evaluate.  competitive proposals and make an award based solely on the factors specified in the solicitation.

(4)
[and]shall award a contract to the responsible source whose proposal is most advantageous to the United States, considering only cost or price and other factors included in the solicitation.

(Title 10, United States Code, Section 2305)

The legislative history of the portions of CICA authorizing best value procurements stresses the importance of the solicitation containing clear and unambiguous descriptions of each significant factor and its relative importance.

(2)
Regulations

The Federal Acquisition Regulation (FAR 15.605) implements the Best Value in the following section:

(a)
The factors that will be considered in evaluating proposals should be tailored to each acquisition and include only those factors and subfactors that will have an impact on the source selection decision.

(b)
The evaluation factors that apply to an acquisition and the relative importance of those factors are within the broad discretion of an agency.  However, price or cost to the Government shall be included as an evaluation factor in every source selection.  Quality also shall be addressed in every source selection.

(c)
While the lowest price or lowest total cost to the Government is properly the deciding factor in many source selections, in certain acquisitions the Government may select the source whose proposal offers the greatest value to the Government in terms of performance and other factors.

(d)

(1)
The solicitation should be structured to provide for the selection of the source whose proposal offers the greatest value to the Government in terms of performance, risk management, cost or price, and other factors.

(3)
Executive Order 12931

As part of the federal procurement reform initiatives, Executive Order 12931, dated October 13, 1994, advocates the use of BVP when purchasing supplies and services in general.  The EO directs the heads of executive agencies to:  “place more emphasis on past contractor performance, and promote best value rather than simply low cost in selecting sources for supplies and services;” and “review existing and planned information technology acquisitions and contracts to ensure the agency received the best value with regard to price and technology, and consider alternatives in cases where best value is not being obtained.”

(4)
OFPP Policy Letter 91-2

OFPP Letter 91-2 states that agencies, “shall use competitive negotiations for acquisitions where the quality of performance over and above the minimum acceptable level will enhance mission accomplishment and be worth the corresponding increase in price.”  For service contracts, the Letter also states that agencies should use a method of acquisition that:

emphasizes the use of performance requirements and quality standards in defining contract requirements, source selection and quality assurance.  This approach provides the means to ensure that the appropriate performance quality level is achieved, and that payment is made only for service which meet contract standards.
The Letter provides the following guidance for preparing statements of work:

to the maximum extent possible, describe the work in terms of “what” is to be the required output rather than “how” the work is to be accomplished.
OFPP calls this approach “performance-based contracting” and defines the term as:

structuring all aspects of an acquisition around the purpose of the work to be performed as opposed to either the manner by which the work is to be performed or broad and imprecise statements of work.
c.
When To Conduct a “Best Value” Procurement
(1)
General.  Best Value procurement is well suited for many types of procurements, large and small.  When determining whether to use Best Value, consider two factors:  the type of specifications and the degree of contractor responsibility.

(2)
Specification.  When the type of specification limits discretion as to what is offered, best value may not be the optimum approach.  For example, best value may not work for procurements based on brand-name-or-equal specifications or where the solicitation has comprehensive and detailed specifications.  In general, when the specifications limit an offeror’s options in regard to technical aspects, a cost-technical tradeoff will be less important to the award decision.  However, when the specifications are of a functional nature and offerors are free to design very different solutions, the best value approach will give the Government the discretion to choose the proposal that best meets its needs at a price it considers worth spending.

(3)
Contractor Responsibility.  The other variable to consider is the contractor’s degree of responsibility.  The greater the degree of contractor responsibility, the more appropriate Best Value procurement may become.  As contractor responsibility increases, so do the differences between offered solutions and proposal quality.  For example, a contract which merely requires a contractor to conform to highly detailed specifications and then to timely deliver the product gives the contractor relatively little responsibility and solutions.  A contract which, on the other hand, has functional specifications and allows the contractor to figure out “how”, will give the contractor considerably more responsibility in determining its solution.

d.
Relative Importance Of Cost And Technical Factors
When the Government issues an RFP announcing it will make a cost-technical tradeoff in making the award, the potential contractors need to know and consider how much quality and capability to offer.  Each increment over the minimal solution will usually mean extra cost, thus the offeror wants to know not only where to invest the additional cost, but whether the Government will consider a particular kind of added capability as something of value worth buying.

There are two primary ways the Government communicates what it considers to be of value to contractors:  specifications and evaluation criteria.  First, technical evaluation criteria contain subfactors ranked in some order of importance.  The focus of best value procurements has been on the second, the relative value of price or cost versus the non-monetary factors like technical merit stated in the specifications of the Solicitation.  Solicitations state these “tradeoff” criteria in different ways.

One way is to express the relative difference numerically, for example, in percentages.  To illustrate, technical and other non-cost factors may be 60% of the total evaluation and price will account for the remaining 40%.  Another way to express the relative value, and the preferred method, is through the use of qualitative adjectives or brief narratives -- “equal weight”, “more important”, “critical importance” etc.  As a general rule, however, best value procurements, no matter how the relative values are expressed, establish non-cost factors as more important than price or cost.

e.
Technical Evaluation And Scoring.

At the heart of the Best Value approach is an in-depth, rational and thorough technical evaluation of offered proposals which critically discriminates, in a meaningful way, the technical differences between proposals.  How the evaluation results are scored, (numerically, colors, narrative adjectives, etc.,) is of less importance and merely aids in understanding the evaluation itself.  The review boards will almost always look beneath the scoring system used to determine whether the technical evaluation process was logical, discriminating, consistent and rational.

f.
Cost/Technical Trade-Off Analysis.
The cost/technical trade-off analysis (CTTA) assesses the value the Government will receive under a contract against the cost of the contract in terms of price and other economic costs (manpower, for example) and determines which proposal offers the Government the best value.  There are no prescribed formulas or methodologies for conducting a cost/technical trade-off analysis and the review boards rarely question the method the agency employs.  There are, however, a few guiding principles that must be followed in any CTTA.

(1)
First, the CTTA must be reasonable and consistent with the evaluation criteria and selection criteria in the solicitation.  Where the solicitation does not set forth specific weights (and they should be avoided) to be applied, the review boards give the agencies great discretion in determining which proposal is most advantageous to the Government.  Where the CTTA appears to be affirmatively inconsistent with the evaluation criteria or irrational, you risk a protest and having the review boards reject the award decision and ordering a new CTTA.

(2)
Second, the CTTA must be adequately documented and reflect an in-depth analysis of the proposals and the circumstances justifying the award.  An absence of or insufficient documentation of the rationale for the award decision may result in a finding of irrationality.  The law is still developing on what constitutes a “reasonable” CTTA, but there is some guidance.

A CTTA is traditionally a matter of judgment which requires a careful weighing of much more than dollars and cents.

The justification in the record necessary to support award to a higher priced vendor necessarily will vary with procurement circumstances.  However, the kind of superficial lip-service which the [agency] paid to cost here is wholly unacceptable.

While the SSA testified that he looked at everything and made an integrated assessment, the RECORD establishes that the SSA did not assess these major technical and cost discriminators that relate to manning differences.

The guidance issued by the review boards in various decisions can be summed up in a few principles:

(A)
the documentation must effectively demonstrate that any perceived additional technical merit in a given offer is worth the additional premium in price;

(B)
the greater the premium in price, the greater the documentation must show the worth; and

(C)
in the event the Government selects a low price/low tech proposal, the documentation must clearly demonstrate and explain why the technical merit of the other proposals is not worth the additional premium in price.

These principles illustrate that the agencies must document that they exercised rational judgment consistent with the evaluation factors when they assessed the technical merit and value of the proposals.

(3)
The third rule is that the Government must always take into consideration the mandatory factors:  cost and price, and soon past performance.  CTTAs which essentially ignore cost/price and focus only on technical merit alone will be subject to successful protest.

(4)
The fourth rule is to choose a CTTA methodology which makes a clear difference between the proposals.  The Government has considerable discretion and latitude in selecting its discriminators and CTTA methodology, so it is to our advantage to be smart and choose an approach which clearly ferrets out differences between proposals and shows how these differences are in or not in the Government’s interest.

g.
Lessons Learned
(1)
“Formula” Evaluations.

The formula evaluation approach has fallen into disfavor because it may lock the selection official to the highest scored proposal when it is not the “best value”.

(2)
Award to a Higher-Priced Offer

The GAO and courts do not rubber stamp the Government’s cost-technical tradeoff decisions.  They have and will review, scrutinize and, if necessary, overturn defective cost-technical tradeoff decisions.

To reduce the risk of protest and overturning a contract award based on best-value, the Government must:

(1)
stick to the evaluation factors (and significant subfactors) and their established relative weights;

(2)
apply the evaluation standards to the proposals in a fair, logical, consistent and thorough manner; and

(3)
examine and document whether the extent of technical superiority, if any, of a given proposal warrants a premium in price.

The selection official’s choice can, of course, differ from that recommended by the panels, and will be upheld by the GAO and court when the selection has been properly documented and supported by a rational decision making process.

“[a]n agency might be able to justify an award at twenty times the price [of the lowest priced offer] if the facts supported it and the solicitation allowed it.”  IBM, No.  11359-P-R, 92-1 BCA 24, 438 at 121,946.
(3)
Award to a Lower or Lowest Priced/Ranked Bid
The danger inherent here is that an award to the lower or lowest priced/ranked bid gives the appearance of giving cost factors more weight than specified in the RFP.  The GAO and court have upheld such awards when the underlying documentation supporting the decision adequately and rationally justifies the decision.  The selection official must support the decision that the premium for any technically superior proposals was not worth it compared to the value of the winning proposal.  The decision, therefore, was not based on cost, but value.

h.
Final Word -- Methodology
There are no magic formulas or methodologies in best-value procurements.  Whatever the methodology, the decision and decision making process for cost-technical tradeoff must:

(1)
be sound, well reasoned and diligently applied;

(2)
critically distinguish technical differences in proposals; and,

(3)
be consistent with the RFP.
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